
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 
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In this last case it is said: "Legal VIII. It is not necessary to consider 

proceedings may be necessary, and he at length those cases in which the im- 

(the owner), may be entitled to notice provements were made before compen- 

if he can be found ; but so far as such sation, but with the knowledge or assent 

proceedings are necessary for his enjoy- of the owner of the realty. In such 

ment of his constitutional right, they cases there is no doubt that he will not 

are to be instituted and carried on by be permitted to recover for the value of 

the public, because the public power is improvements made under such circum- 

limited by his reserved right. His stances : Emerson v. Western Railroad 

property is taken without payment, if Co., 75 111. 176. 

it is taken with the payment of a sum Henry Wade Eogees. 

procurable only by his unremunerated Minneapolis, 
outlay of an equal or greater amount." 



Supreme Court of Wisconsin. 
EUGENES. JOSLYN et al., Appellants, v. CORNELIUS McCABE, 

Respondent. 

A tenant may remove fixtures while he remains in possession, but if he sur- 
renders possession at the termination of his term without removing the fixtures and 
without reserving the right to remove them by agreement with the landlord, he 
abandons all right in them. The title to the fixtures would then accrue to the 
landlord as part of his realty. 

Where before the surrender of possession the tenant asked the landlord, if he 
might leave the fixtures in the demised premises (a store), to which the landlord 
replied that he was willing, as the fixtures might help him to rent the store : 
Held, that this was simply a permission to leave the fixtures behind, and did not 
imply a license to re-enter and remove them after surrender of possession. 

Appeal from the County Court of Winnebago county. 

Cfeo. W. Burnett, for appellants. 
Hooper $ Buxton, for respondent. 

The opinion of the court was delivered by 

Ryan, C. J. — There is no doubt that the appellants might have 
removed the fixtures while they remained in possession of the 
store ; neither is there any doubt that if they surrendered posses- 
sion without removing the fixtures and without reserving their 
right to remove them by agreement with the respondent, they 
abandoned all right in them. The title to the fixtures would then 
accrue to the respondent as part of his realty : Keogh v. Daniel, 
12 Wis. 161. A very comprehensive and interesting discussion of 
these questions will be found in Torrey v. Burnett, 9 Vroom 457, 
cited by the learned counsel of the appellants. 
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The case comes here, without bill of exceptions, upon the find- 
ings of the court below. And the only question is whether the 
judgment is sustained by the facts found. The learned judge of 
the court below finds in effect that the fixtures were not moved 
when the appellants surrendered possession after the termination of 
their term. He further finds that the respondent did not agree 
with the appellants to permit the fixtures to be removed after the 
termination of the lease. These findings of themselves, would be 
fatal to the right of the appellants. But the learned judge still 
further finds that, before surrender of possession, the appellants 
asked the respondent if they might leave the fixtures in the store, 
and that the respondent replied that he was willing they should, as 
the fixtures might help him to rent the store. It is understood 
that this finding of evidence was to avoid the necessity of a bill of 
exceptions. 

The learned counsel for the appellants contends that the conver- 
sation between the parties implies a license to re-enter and remove 
the fixtures after surrender of possession. The court cannot so 
hold. It was a permission to leave behind, not to re-enter and 
remove. The understandings of the parties here is essentially 
different from that in Torrey v. Burnett, supra, where the land- 
lord, before surrender, agreed to sell the fixture for the tenant after 
surrender. This expressly recognised the right of property in the 
tenant after surrender. It was held to imply a right of re-entry to 
remove. This court would hesitate to hold so. But here is no express 
recognition of a right of property in the appellants after surrender. 
The question and the answer found are both ambiguous. The 
question will well bear the construction of being founded on the 
convenience of the appellants — to leave the fixtures behind, to save 
the trouble and expense of removing them. And the answer may 
well imply that understanding of the question. For it is difficult 
to understand how the fixtures could aid the respondent in renting 
his store, if they were removable at the pleasure of the appellants. 
The answer is a mere assent to the fixtures being left, apparently 
for the benefit of the respondent. It would be most dangerous 
to imply a right to enter upon realty and sever things attached to 
it, upon such vague and ambiguous language. 

This view of the case renders it unnecessary to pass upon 
the interesting question, ably discussed in the briefs of counsel, 
whether, if the right to remove had remained in the appellants, 
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they could exercise the right and sever the fixtures by replevin. 
As the execution of the writ, however, effectually converted the 
fixtures into personalty, there is no difficulty in upholding the 
judgment for return. 

The judgment of the court below is affirmed. 



The nature of the tenant's right to 
remove his fixtures has been explained 
in two ways : by supposing that the 
chattel nature of the thing annexed is 
preserved after its annexation, or by 
considering that the thing ceases to be 
a chattel by being annexed to the land, 
and becomes real property, but reduci- 
ble again to the condition of a chattel 
by separation from the realty. There 
is some confusion and looseness of ex- 
pression among the authorities on this 
subject, occasioned probably by the fact 
that in some relations and for some 
purposes, as in favor of the creditors, 
or the executors of a tenant, the chattel 
nature of the thing is not entirely lost 
by its annexation. For many, if not 
most purposes, however, during the con- 
tinuance of the annexation, the thing 
is treated as a parcel of the realty ; and 
though it is in the power of the party 
making the annexation to reduce the 
thing again to the state of goods and 
chattels by severance, yet until so sev- 
ered, it remains a part of the realty. 
See, generally, Lee v. Risdon, 7 Taunt. 
191 ; Hallenv.Runder, 1 Cr., M. & li. 
275 ; Mackintosh v. Trotter, 3 M. & W. 
184; Mitishall, v. Lloyd, 2 Id. 450; 
Dumergue v. Ramsey, 2 H. & C. 790 ; 
Holland v. Hodgson, L. K. 7 C. P. 336 ; 
Boyd v. Shorrock, L. R. 5 Eq. 78 ; 
Burnett v. Lucas, 5 Ir. Com. Law 140; 
Lee v. Gaskell, 45 L. J. (Q. B. D.) 540 ; 
Bliss v. Whitney, 9 Allen 114; Rad- 
din v. Arnold, 116 Mass. 270 ; Guthrie 
v. Jones, 108 Mass. 191 ; Preston v. 
Briggs, 16 Vt. 129 ; Prescott v. Wells, 
3Ncv. 82 ; Ewell on Fixtures 77. The 
same rule seems to apply to trade fixtures 
as well as to other fixtures See the 
authorities above cited. See, however, 

Vol. XXVII.— 90 



Ex parte Gorely, 10 Jurist (N. S.) 
1085 ; 34 L. J. (N. S.) Bank. 1. 

In Minshatt v. Lloyd, supra, Parke, 
B., speaking upon this point, said : 
" The principle of law is that ' quicquid 
solo plantatur solo cedit, ' the right of a 
tenant is only to remove during his term 
the fixtures he may have put up, and so 
to make them cease to be any longer fix- 
tures. That right of the tenant enables 
the sheriff to take them under a writ 
for the benefit of the tenants' creditors, " 
and this statement of the law seems en- 
tirely accurate. Thus, it is settled by 
the weight of authority, that so long 
as they continue annexed to the realty 
the value of fixtures is not recoverable 
in trover : Mackintosh v. Trotter, 3 M. & 
W. 184 ; Roffeyv. Henderson, 17 Q. B. 
574 ; Colegrove v. Dias Santos, 2 B. & 
C. 76; Longstaffv. Meagoe, 2 Ad. & E. 
167 ; Pierce v. Goddard, 22 Pick. 559 ; 
Raddin v. Arnold, 116 Mass. 270; 
Guthrie v. Jones, 108 Mass. 191 ; Pres- 
cott v. Wells, 3 Nev. 82 ; Overton v. 
Williston, 31 Penn. St. 155. There 
are, however, some cases concerning 
tenants' fixtures recoverable as against 
the landlord, where a different opinion 
has prevailed. See Moore v. Wood, 12 
Abb. Pr. 393; Villar v. Mason, 25 
Wis. 327 ; Miller v. Baker, 1 Met. 27 ; 
Peck v. Knox, 1 Sweeny 31 1 ; Finney 
v. Watkins, 13 Mo. 291. 

So, the price of fixtures to a house 
sold while annexed, cannot be recov- 
ered under a declaration for goods sold 
and delivered, they being, while an- 
nexed, a part of the freehold : Lee v. 
Risden, 7 Taunt. 188; Nutt v. Butler, 
5 Esp. 176. 

It is well settled, likewise that fix- 
tures, while annexed, are not goods and 
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chattels within the meaning of the Eng- 
lish bankrupt acts : Ryall v. Rolle, 1 Atk. 
165; Callwick v. Swindell, Law Rep. 
3 Eq. 249 ; Ex parte Belcher, 2 Mont. & 
Ayr. 160 ; Clark v. Crownshaw, 3 B. & 
Ad. 804 ; Boydellv. McMichael, 1 Cr., 
M. & R. 177 ; MinshaU v. Lloyd, 2 M. 
& W. 450 ; Ewell on Fixtures 333 et 
seq. And the rule is the same whether 
the annexation is real or only construct- 
ive : Walmsley v. Milne, 7 C. B. (N. 
S.) 1 15 ; Ex parte Astbury, Law Rep. 4 
Ch. App. 630. 

As to the time when tenants' fixtures 
may be removed, the rule is generally 
stated to be that this right of a tenant 
for years must be exercised during the 
continuance of his term, and, unless the 
right is reserved by agreement, may not 
be exercised after the expiration thereof, 
and surrender of possession, and the rule 
thus stated has prevailed ever since the 
case in the Year Book, 20 Hen. VII., 
6, pi. 24, decided in the year 1504, 
where we find the rule stated thus : 
" And if a lessee for years makes such 
a furnace for his advantage, or a dyer 
makes his vats and vessels to carry on 
his occupation during his term, he may 
remove them ; but if he suffers them to 
remain fixed to the earth after the end 
of his term, then they belong to the 
lessor." See, also, Poole's Case, 1 
Salk. 368 ; Ex parte Quincy, 1 Atk. 
477 ; Dudley v. Warde, 1 Ambl. 113 ; 
MinshaU v. Lloyd, 2 M. & W. 450 ; 
Pugh v. Arton, Law Rep. 8 Eq. 626 ; 
Giffield v. Hapijood, 17 Pick. 192 ; 
Moore v. Smith, 24 III. 512 ; s. c. 26 
111. 392 ; Stockwell v. Marks, 17 Me. 
455; Davis v. Buffum, 51 Me. 160; 
Dingley v. Buffum, 57 Me. 381 ; Heff- 
ner v. Lewis, 73 Penn. St. 302 ; Davis 
v. Moss, 38 Penn. St. 346 ; Overton v. 
Williston, 31 Penn. St. 1 55 ; Preston v. 
Briggs, 15 Vt. 129 ; Dostal v. McCad- 
don, 35 Iowa 318 ; Beckworth v. Boyce, 
9 Mo. 556 ; State v. Elliott, 11 N. H. 
540 ; Brooks v. Galster, 51 Barb. 196 ; 
Allen v. Kennedy, 40 Ind. 142. Per- 



haps the rule might more accurately be 
stated to be that the right of the tenant 
to remove his fixtures must, in the ab- 
sence of an agreement extending the 
time of removal, be exercised either 
during the term as fixed by the contract, 
or during such further period as the ten- 
ant may lawfully and rightfully remain 
in the possession of the demised prem- 
ises : Weston v. Woodcock, 7 M. & W. 
14 ; London Loan $• Discount Co. v. 
Drake, 6 C. B. (N. S.) 810 ; Merrittv. 
Judd, 14 Cal. 59; Thomas v. Crout, 5 
Bush 40 ; Cromie v. Hoover, 40 Ind. 49 ; 
Allen v Kennedy, Id. 142. The true 
ground of this rule seems to be that 
the tenant's fixtures by their annexa- 
tion become a part of the freehold, sub- 
ject to the tenant's right during his 
term to remove them and make them 
again chattels, and that unless so re- 
moved they belong to the landlord as 
a part of the realty. See Gibson v. 
Hammersmith Railway Co., 2 Drew. & 
Sm. 610 ; Leader v. Homewood, 5 C. B. 
(N. S.) 545 ; and the principal case. 

There are, however, certain recog- 
nised exceptions to the rule that the 
right of removal must be exercised dur- 
ing the term and before surrender of 
possession ; as where the tenant is 
wrongfully prevented by the landlord 
from removing them during the term : 
See Moore v. Wood, 12 Abb. Pr. 393 ; 
or where he is prevented by the use of 
legal or equitable process, till after the 
expiration of the term : Mason v. Fenn, 
13 111. 525 ; Bircher v. Parker, 40 Mo. 
118; a. c. 43 Mo. 443; Goodman v. 
Hannibal Sr St. Joseph Railroad Co., 45 
Mo. 33. 

It is also well settled that the right to 
remove fixtures may, as between land- 
lord and tenant, be modified or ex- 
tended by the agreement of the parties. 
See Merritt v. Judd, supra ; McCracken 
v. Hall, 7 Ind. 30 ; Biggins v. Riddell, 
12 Wis. 537 ; Gray v. Oyler, 2 Bush 
256 ; White's Appeal, 10 Penn. St. 252 ; 
Torry v. Burnett, 38 N. J. Law, 457 ; 
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also, Ewell on Fixtures 66 et seq. ; 149 
et seq. Such an agreement may either 
be express or implied from the terms of 
some other agreement. Thus in Torry 
v. Burnett, supra, the landlord agreed 
to sell a trade fixture for the benefit of 
the tenant, but failed to do so, and it was 
held that the tenant had a reasonable 
time to remove the fixture, although his 
term had expired and possession beeD 
surrendered to the landlord. 

Beasley, C. J., in delivering the 
opinion of the court in this case said : 
" The agreement on the part of the 
landlord to endeavor to effect a sale of 
the fixture for the benefit of the tenant, 
carried with it an implied permission, 
that it might be removed, if such en- 
deavor proved unsuccessful. Such ar- 
rangement, of necessity, involved the 
fact that the tenant did not intend to 
abandon the fixture to the landlord, and 
it is quite unreasonable to suppose that 
such an abandonment was meant in case 
a sale was not effected. The engine 
was left on the property for a specific 
purpose, and with the assent of the land- 
owner ; such purpose having failed, the 
tenant did not lose his property, but 
was entitled to remove it within a rea- 
sonable time." This case seems cor- 
rect, both in principle and application ; 
the writer cannot concur in the doubt 
implied in the principle case by the 
statement ' this court would hesitate to 
hold so.' 

As to the principal case while the prin- 
ciples therein laid down are clearly cor- 
rect, there is some little difficulty as to 
their application. The right of the tenan' 
to remove his fixtures during his term 
is believed, in the absence of a spe- 
cial agreement on the subject, to be a 
right which he is not bound to exercise, 



but may waive, if he sees fit so to do. 
In other words, he has a right to re- 
move them during the term, but in 
the absence of an agreement to that 
effect is under no obligation so to do. 
In this view of the case a construction ol 
the question propounded by the tenants 
to the landlord, which founds it on the 
convenience of the appellants, to leave 
the fixtures behind to save the trouble 
and expense of removing them, when 
they were under no obligation to re- 
move them and thus incur expense, 
seems rather forced. On the other hand 
it seems much more natural to sup- 
pose that, whatever may have been the 
intention of the landlord, the tenants in- 
tended by the question to ask permission 
to remove the fixtures, and had the 
answer of the landlord been simply that 
he was willing, it would seem that the 
decision ought to have been in favor of 
the tenants, for after all the question 
is, what was the real intention of the 
parties as shown by the words they have 
used, and in determining this question, 
such a construction ought to be given 
to the question as would not make it 
senseless or useless. But the reason 
assigned by the landlord for granting 
permission to leave them, does imply 
that he, at least, understood that they 
were to be left permanently and might 
help him rent the store. The minds of 
the parties then never met on the ques- 
tion whether the tenant might remove 
the fixtures, and in this view of the 
case, the decision seems correct, for of 
course the burden is with the tenant to 
show the alleged license to remove after 
the expiration of the term. 

Mabshall D. Ewell. 
Chicago. 



